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U.S. Customs Service 


Treasury Decision 


(T.D. 87-76) 


CUSTOMS REGULATIONS AMENDMENT RELATING TO THE 
CUSTOMS SERVICE FIELD ORGANIZATION—BEAUFORT- 
MOREHEAD CITY, NORTH CAROLINA 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to 
change the Customs field organization by extending the geographic 
limits of the port of entry of Beaufort-Morehead City, North Caroli- 
na. Currently, Customs officers assigned to the port provide service 
at many locations which are outside the existing port limits. This 
expansion will better serve the public by including several locations 
routinely requiring Customs service within the official port limits. 


EFFECTIVE DATE: July 13, 1987. 


FOR FURTHER INFORMATION CONTACT: Richard Coleman, Of- 
fice of Inspection and Control, (202-566-9425). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


As part of a continuing program to obtain more efficient use of its 
personnel, facilities, and resources, and to provide better service to 
carriers, importers, and the public, by notice published in the Fed- 
eral Register on December 18, 1986 (51 FR 45345), Customs pro- 
posed to amend § 101.3, Customs Regulations (19 CFR 101.3), by ex- 
tending the geographic limits of the port of entry of Beaufort- 
Morehead City, North Carolina, located in the Wilmington, North 
Carolina, Customs District in the Southeast Region. 

The proposed expanded port limits were as follows: 


The port of entry of Beaufort-Morehead City, North Carolina, 
shall include all that area in Carteret County, North Carolina, 
bounded by a line beginning at a point of intersection of State 
Road 1147 and U.S. Highway 70; then east along U.S. Highway 
70 to its intersection with the corporate limits of Morehead 
City; then north and east along the corporate limits of 
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Morehead City to its intersection with the west bank of New- 
port River; then north along the shoreline of the Newport River 
to Crab Point; then in a direct line eastward across Newport 
River to the mouth of Wading Creek; then east along the south 
bank of Wading Creek to its intersection with North Carolina 
State Road 101; then south along State Road 101 to its intersec- 
tion with U.S. Highway 70; then south along USS. > 
to its intersection with Lennoxville Road; then east along Len- 
noxville Road to Lennoxville Point; then southwest across Tay- 
lor Creek and west along the southern shore of Carrot Island to 
a point opposite the western end of Horse Island; then in a di- 
rect line southwest to the southeast tip of Fort Macon State 
Park; then west along the south shore of Bogue Banks to a 
— directly south of State Road 1147; then north along State 
oad 1147 to the point of beginning. 


No comments were received in response to the notice proposing 
this change. Therefore, after further review of the matter, Customs 
has determined that it is in the public interest to adopt the change 
as proposed. 


EXECUTIVE ORDER 12291 AND REGULATORY FLExipBitity Act 


Because this document relates to agency organization it is not 
subject to E.0. 12291. Accordingly, a regulatory impact analysis and 
the review prescribed by that E.O. are not required. Similarly, this 
document is not subject to the Regulatory Flexibility Act (5 U.S.C. 
601 et seq.). 

Customs routinely establishes and expands Customs ports of en- 
try throughout the U.S. to accommodate the volume of Customs-re- 
lated activity in various parts of the country. Although this amend- 
ment may have a limited effect upon some small entities in the ar- 
eas affected, it is not expected to be significant because establishing 
and expanding port limits in other areas has not had a significant 
economic impact upon a substantial number of small entities to the 
extent contemplated by the Act. Nor is it expected to impose, or 
otherwise cause, a significant increase in the reporting, recordkeep- 
ing, or other compliance burdens on a substantial number of small 
entities. 


DRAFTING INFORMATION 


The principal author of this document was John E. Doyle, Regula- 
tions Control Branch, Office of Regulations and Rulings, U.S. Cus- 
toms Service. However, perscnnel from other offices participated in 
its development. 


AUTHORITY 


This change is made under the authority vested in the President 
by §1 of the Act of August 1, 1914, 38 Stat. 623, as amended (19 
U.S.C. 2), and delegated to the Secretary of the Treasury by E.O. 
No. 10289, September 17, 1951 (3 CFR 1949-1953 Comp. Ch. II), and 
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pursuant to authority provided by Treasury Department Order No. 
101-5, dated February 17, 1987 (52 FR 6282). 


List or SuBJEcts IN 19 CFR Part 101 


Customs duties and inspection, Imports, Organization and func- 
tions (Government agencies). 


AMENDMENTS TO THE REGULATIONS 
PART 101—GENERAL PROVISIONS 


1. The authority citation for Part 101, Customs Regulations (19 
CFR Part 101), continues to read as follows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 1, 66, 1202 (Gen. Hdnote. 11), 
1624, Reorganization Plan 1 of 1965; 3 CFR 1965 Supp. 


2. To reflect this change, the list of Customs regions, districts, and 
ports of entry in § 101.3(b), Customs Regulations (19 CFR 101.3(b)), 
is amended by removing “(T.D. 55637)” after Beaufort-Morehead 
City in the column headed “Ports of entry” in the Wilmington, 
North Carolina, Customs District of the Southeast Region and in- 
serting, in its place, the phrase, “including the territory described 
in T.D. 87-76.”. 


DRAFTING INFORMATION 


The principal author of this document was John E. Doyle, Regula- 
tions Control Branch, Office of Regulations and Rulings, U.S. Cus- 


toms Service. However, personnel from other offices participated in 
its development. 
WILLIAM VON Raas, 
Commissioner of Customs. 
Approved: May 14, 1987. 
JOHN P. Simpson, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, June 11, 1987 (52 FR 22299)] 








U.S. Customs Service 


General Notice 


PERFORMANCE REVIEW BOARDS 
APPOINTMENT OF MEMBERS 


AGENCY: U.S. Customs Service, Department of the Treasury 
ACTION: General notice. 


SUMMARY: This notice announces the appointment of the mem- 
bers of the U.S. Customs Service Performance Review Boards 
(PRBs) in accordance with 5 U.S.C. 4313(c)(4). The purpose of the 
PRBs is to review senior executive employees’ performance and 
make recommendations regarding performance and performance 
awards. 


DATE: The Performance Review Boards become effective on May 
15, 1987. 


FOR FURTHER INFORMATION CONTACT: Robert M. Smith, 
Acting Director, Office of Human Resources, U.S. Customs Service, 
1301 Constitution Avenue, N.W., Room 1130, Washington, D.C., 
(202) 377-9205. 


SUPPLEMENTARY INFORMATION: There are two Performance 
Review Boards in the U.S. Customs Service as follows: 

1. The Performance Review Board to review Senior Executives 
rated by the Commissioner and Deputy Commissioner is composed 
of the following members: 


Chester C. Bryant, Comptroller, Bureau of Alcohol, Tobacco 
and Firearms; 

Stephen E. Higgins, Director, Bureau of Alcohol, Tobacco and 
Firearms; 

John W. Mangels, Director, Office of Operations, Department 
of Treasury; and 

John Simpson, Deputy Assistant Secretary for Regulations, 
Trade and Tariff Enforcement, Department of Treasury. 


2. The Performance Review Board to review all other Senior Ex- 
ecutives is composed of the following members: 


William P. Rosenblatt, Assistant Commissioner, Office of En- 
forcement, U.S. Customs Service; 
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William Green, Assistant Commissioner, Office of Internal Af- 
fairs, U.S. Customs Service; 

Samuel H. Banks, Assistant Commissioner, Office of Inspec- 
tion and Control, U.S. Customs Service; 

Gerald McManus, Assistant Commissioner, Office of Commer- 
cial Operations, U.S. Customs Service; 

James W. Shaver, Assistant Commissioner, Office of Interna- 
tional Affairs, U.S. Customs Service; 

James R. Grimes, Regional Commissioner, South Central Re- 
gion, U.S. Customs Service; 

Edward Kwas, Regional Commissioner, New York Region, U.S. 
Customs Service; 

George Heavey, Regional Commissioner, Southeast Region, 
U.S. Customs Service; 

Richard McMullen, Regional Commissioner, North Central Re- 
gion, U.S. Customs Service; and 

Quintin L. Villanueva, Jr., Regional Commissioner, Pacific Re- 
gion, U.S. Customs Service. 


Date: June 2, 1987. 


WILLIAM VON Raa, 
Commissioner of Customs. 


[Published in the Federal Register, June 11, 1987 (52 FR 22412)] 





U.S. Court of Appeals for the 
Federal Circuit 


(Appeal No. 87-1114) 


Nature’s Farm Propucts, INc., APPELLANT v. UNITED STATES, APPELLEE 


Alan B. Kalin, of Mosher, Pooley, Sullivan & Hultquist, Palo Alto, California, sub- 
mitted for appellant. Of counsel was Bruce Prescott, of Mosher, Pooley, Sullivan & 
Hultquist, Palo Alto, California. 

Saul Davis, Commercial Litigation Branch, Department of Justice, Washington, 
D.C., submitted for appellee. With him on the brief were Richard K. Willard, Assis- 
tant Attorney General, David M. Cohen, Director, and Joseph I. Liebman, Attorney- 
in-Charge, International Trade Field Office. 


Appealed from: U.S Court of International Trade. 
Judge AQuILINO. 


(Appeal No. 87-1114) 


NatuRe’s Farm Propucts, INc., APPELLANT v. UNITED STATES, APPELLEE 
(Decided June 2, 1987) 


Before Markey, Chief Judge, Ske.ton, Senior Circuit Judge, and 
Smits, Circuit Judge. 


Markey, Chief Judge. 

Appeal from a decision of the United States Court of Internation- 
al Trade, 648 F. Supp. 6 (1986), dismissing for lack of jurisdiction 
the complaint of Nature’s Farm Products, Inc. (Nature’s Farm). We 

irm. 


BACKGROUND 


On September 22, 1983, Nature’s Farm filed with the United 
States Customs Service a protest under section 515 of the Tariff Act 
of 1930, contesting the amount of duties assessed on canned mush- 
rooms entering the United States from the People’s Republic of 
China. The Customs Service denied the protest on October 26, 1983. 
Under 28 U.S.C. § 2636(a), Nature’s Farm had 180 days from that 
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date to commence a civil action contesting that denial in the Court 
of International Trade. Nature’s Farm did so on April 23, 1984, the 
180th day. In an affidavit later submitted to that court, counsel for 
Nature’s Farm stated that he caused a check for the disputed 
amount to be mailed to the Customs Service on the same day. The 
Customs Service received the money on an undetermined date after 
April 23, 1984. 

The United States moved to dismiss for lack of jurisdiction, on the 
ground that Nature’s Farm had not complied with 28 U.S.C. 
§ 2637(a), which requires: 


A civil action contesting the denial of a protest under section 
515 of the Tariff Act of 1930 may be commenced in the Court of 
International Trade only if all liquidated duties, charges, or ex- 
actions have been paid at the time the action is commenced 
* * * 


(Emphasis added.) 

After briefing and oral argument, the Court of International 
Trade agreed that Nature’s Farm had not complied with the stat- 
ute, its payment of duties being untimely. That court granted the 
government’s motion to dismiss on October 22, 1986. 648 F. Supp. at 
9. 


IssuUE 


Whether the Court of International Trade erred in dismissing Na- 
ture’s Farm complaint. 


OPINION 


The legislative history of 38 U.S.C. § 2637(a) sheds light on the 
meaning of the phrase “have been paid at the time the action is 
commenced”: 


Subsection (a) provides that prior to the institution of a suit 

contesting the denial of a protest under section 515 of the Tariff 

Act of 1930, all liquidated duties, charges or exactions must 

sie — paid. This restates existing law as found in 28 U.S.C. 
c). 


H.R. Rep. No. 1235, 96th Cong., 2d Sess. 57, reprinted in 1980 U.S. 
Code Cong. & Admin. News 3729, 3769 (emphasis added). 

It is undisputed that Nature’s Farm did not mail its check “prior 
to” instituting its suit. Thus, as the legislative history makes clear, 
Nature’s Farm did not comply with the jurisdictional requirement 
of 28 U.S.C. § 2637(a). See American Air Parcel Forwarding v. Unit- 
ed States, 718 F.2d 1546, 1550 (Fed. Cir. 1983); cf: Champion Coated 
Paper Co. v. United States, 24 C.C.P.A. 83, 90 (1936) (Section 514 of 
the Tariff Act of 1922 “contemplate[d] in cases of this character 
that the money shall be in the hands of the Government at the time 
the protest is filed.”); Eddietron, Inc. v. United States, 493 F. Supp. 
585, 589 (Cust. Ct. 1980) (‘“[S]ince the United States did not receive 
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funds sufficient fully to discharge plaintiffs liability at the time 
this action was filed, plaintiff had not made the payment of ‘all liq- 
uidated duties’ as mandated by 28 U.S.C. § 1582(c)\(2) as a prerequi- 
site to [Customs Court] jurisdiction.”). 

Nature’s Farm says it “paid” the amount in dispute when it de- 
posited its check in the mail. The government says Nature’s Farm 
“paid” the amount in dispute when the Customs Service received 
the check. We need not decide that issue because neither interpre- 
tation helps Nature’s Farm. As above indicated, it is undisputed 
that Nature’s Farm did not mail its check before commencing its 
action in the Court of International Trade. 


CoNCLUSION 


Because, at the time Nature’s Farm commenced its action in the 
Court of International Trade, all duties had not “been paid” within 
the meaning of 28 U.S.C. § 2637(a), that court lacked jurisdiction to 
entertain the action. The Court of International Trade properly dis- 
missed Nature’s Farm’s complaint. 


AFFIRMED 
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